STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS

HARRELL ROOFI NG | NC,

Petitioner,
V.
FLORI DA STATE UNI VERSI TY,
CASE NO. 92-5465BI D

Respondent .
ALLSTATE CONSTRUCTI QN, | NC.
and

SQUTHEAST ROOFI NG

I nt ervenors.
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RECOMMVENDED ORDER

The final hearing in the above-styled matter was heard pursuant to notice
by Stephen F. Dean, assigned Hearing Oficer of the Division of Adm nistrative
Heari ngs, on Septenber 21, 1992, in Tall ahassee, Fl orida.
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540 W Jefferson Street
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For Intervenor: Davisson F. Dunlap, Jr.
3375-A Capital Circle, NE
Tal | ahassee, Florida 32308
Counsel for Allstate Construction

M. Jeff Mller

Route 16, Box 1307

Tal | ahassee, Florida 32310
Repr esenti ng Sout heast Roofing



STATEMENT OF | SSUES
1. \Whether Allstate Construction's (Allstate) bid was delivered in tine.

2. \Wether Florida State University (FSU) had the authority to waive the
| ateness of Allstate's bid if it was |late.

3. VWether the failure by Allstate to acknow edge recei pt of Addendum No
2 was a bidding irregularity.

4. \Wether Allstate's failure to acknow edge recei pt of Addendum No. 2
could be waived by FSU

PRELI M NARY STATEMENT

Florida State University requested bids for repairs to the roof and walls
of Thagard Student Health Center on July 2, 1992. Thereafter, two addenda were
i ssued. The first addendum was issued on July 27, 1992, and the second on July
28, 1992. Bids were received fromseveral contractors to include the Petitioner
and Intervenor in this case. The bids were opened and posted on August 6, 1992,
and the bid tabul ation sheet posted on the sane day.

Prior to the end of the posting period, the Petitioner notified FSU of
Petitioner's intent to protest the bid. Subsequently, the Petitioner filed a
timely formal protest petition. Attenpts between the parties to resolve the
di spute failed, and the matter was forwarded to the Division of Adm nistrative
Hearings for formal hearing pursuant to Section 120.53(5)(d), Florida Statutes.
Al l state Construction, Inc. and Sout heast Roofing, Inc. (Southeast) filed
petitions to intervene which were granted; however, at hearing Southeast did not
actively participate.

At the hearing, the parties presented witnesses regardi ng the events of
August 6, 1992; and concerning the nature of the changes called for in Addendum
No. 2. The parties submtted docunentary exhibits. Copies of several of the
key exhibits are attached to this order for ease of reference. Subsequently,
FSU and Allstate filed proposed findings which were read and consi der ed.
Appendi x A states which of the proposed findings were adopted, and which were
rejected and why. Harrell submitted a letter which was al so read and
consi der ed.

FI NDI NGS OF FACT

1. Florida State University requested bids for repairs to the roof and
wal I s of Thagard Student Health Center on July 2, 1992. Thereafter, two addenda
were issued. The first addendum was issued on July 27, 1992, and the second on
July 28, 1992.

2. Item#1 of Specifications in Addendum No. 1, which is attached, changed
the date the bids were to be presented to August 6, 1992 at 2:00 p.m in Room
124-D of Mendenhal | Mai ntenance Buil ding at FSU

3. Item#1 to Specifications in Addendum No. 2, which is attached, changed
the specifications of ringlets and counterflashings published in Item#4 to
Speci fications in Addendum No. 1; and Item #2 in Addendum No. 2 changed the
specifications of the materials in the cants published in the origina
speci fications.



4. On August 6, 1992, representatives of Harrell, Southeast, and FSU were
present in Room 124-D, Mendenhal |l Maintenance Building prior to 2:00 p.m
Harrell and Sout heast had already presented their bids to Sallie D xon, FSU s
representative. One of the persons present had called upon Ms. Dixon to cal
time and open the bids, but she had not done so when Dot Mat hews and Joe O Nei
entered the room

5. M. O Neil announced to those present that Ms. Mathews was | ate because
he had m sdirected her to another part of the building when Ms. Mathews's had
entered the office he was in, Room 124, and had asked directions. Ms. Mathews
i medi ately handed Allstate's bid to Ms. Dixon, and Ms. Dixon received it.

6. Immediately, Ms. Dixon opened, tabul ated, and posted the bids.
Al l state had the | owest responsible bid. Allstate's bid did not acknow edge
recei pt of Addendum No. 2.

7. FSU s rules on bidding provide that the official time will be that of
the clock in the reception area of the Purchasing Departnent; however, the
openi ng was held in Mendenhal | Maintenance Buil di ng because of repairs to the
Pur chasi ng Department, and the university's officials were uncertain whether the
reception area and clock existed at the time of the opening.

8. It was the clear inpression of all present, except M. Mathews, that
the bid presented by Ms. Mathews was after 2:00 p.m The estimates of the tinme
varied, but none placed the time beyond 2: 04 p. m

9. FSU generally sent an acknow edgnment formw th an addendum whi ch
required the bidders to acknow edge recei pt of the addendum however, in this
i nstance, the addendum was sent by the supervising engineer, and an
acknow edgnment form was not sent with the addendum The specifications did not
requi re acknow edgnent of addenda.

10. The essence of the substantial amount of testinmony received on the
i npact of the changes was (1) that the change in thickness of materials had a
negligible inpact, and (2) the real change in costs was the result of the
requi renent that the paint finish be by the manufacturer

11. The requirenment that the materials be painted by the manufacturer was
part of Addendum No.1l. Further, the bidders are deened manufacturers, and the
finish that they put on the manufactured itens is "by the nmanufacturer”

12. Although testinony was received that Petitioner would have
manuf actured the itens and then had them coated thereby increasing their tota
costs, an alternative nethod of manufacture was described by Allstate's
representative in which the painted raw nmaterials are retouched after being cut
and wel ded into the finished structures. Petitioner's choice of the first
met hod was explained by its representative to be its effort to conply with the
bid requirement that the wi nning contractor guarantee the finish for twenty
years. Intervenor's choice was to use the second nethod.

13. To the extent that one nethod nmay have been nore expensive that the
other, there was no prohibition of the Petitioner to adopt the | ess expensive
nmet hod; and, therefore, there was no econom c advantage to Allstate.

14. In the absence of an econonmi c advantage to Allstate, Allstate's
failure to acknow edge Addendum No. 2 was a minor irregularity. FSU waived the



| ateness of Allstate's bid and Allstate's failure to acknow edge Addendum No. 2,
and awarded the bid to Allstate

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties to this action in accordance with Section 120. 53,
Fl orida Statutes.

16. Rule 6C2-2.015(7)(d), Florida Adm nistrative Code, provides in
pertinent part:

(d) Receipt of Bids. Bids shall be delivered
to the Purchasing Departnent, or as otherw se
directed, at or prior to the date and tine
specified in the Invitation to Bid for the bid
opening. Bids which are not delivered to this
| ocation and only this location, no matter
what reason, shall not be considered. It is
the bidder's responsibility to assure that
their bid is delivered at the proper tinme and
pl ace for the bid opening[.] . . . . . . The
clock in the Reception area of the Purchasing
Department is designated as the official tine
pi ece for purposes of determ ning whether a
bid or proposal was received by the appointed
hour .

17. The facts are clear that the bid was delivered | ate as neasured by the
time pieces in the roomwhere the bids were opened. The university's official
did not synchronize her watch with the "official tine piece" prior to the
opening. The facts reveal that the university's representatives did not know
whet her the "official time piece" existed on the day of the opening. However,
the persons present testified that the bid was no nore than four (4) mnutes
| ate.

18. The only Florida case addressing late bids is Hewitt Contracting
Conmpany, Inc., v. Ml bourne Regional Airport Authority, 528 So.2d 122 (Fla. 5th
DCA, 1988), which involves remarkably simlar facts. In Hewitt, supra, the
Aut hority had advertised for bids to be received at 11: 00 a.m local tine on a
given date. Hewitt submtted a bid prior to 11:00 a. m, and Hubbard subnitted a
bid between 11: 00 and 11:10 a.m After 11:10 a.m, the Authority's director
entered the room announced the biddi ng was cl osed, opened and tabul ated the
bi ds. Hubbard had the |ow bid and was awarded the contract. Hewitt objected to
Hubbard's bid being consi dered because it was filed late. The court held that
the Authority had discretion to waive the irregularity of Hubbard' s filing under
the facts in the case.

19. The facts reveal that Allstate failed to acknow edge receipt of
Addendum No. 2.; that an acknow edgment form was not provided in this instance;
and that the bid docunments did not call for disqualification if the addenda were
not acknow edged as sone invitation to bid provide. Credible evidence was
recei ved that change in the thickness of the materials was inconsequential to
the costs of the project. Credible evidence was received that the requirenent
for manufacturer's paint on the itens was potentially an issue; however, two
t hi ngs i npact consideration of this issue. First, this requirenment repeats a



requi renent in Addendum No. 1, and really was not a change. Second, there were
two nmethods to paint the itens, and the bidders were free to use either nethod.

20. A nmnor irregularity is defined as:

[A] variation fromthe Invitation to Bid
ternms and condition, which does not affect
price offered, or give the bidder an advantage
or benefit not enjoyed by the other bidders or
does not adversely inpact the interest of the
Uni versity[.]

21. Because all the bidders were free to use either nethod, the failure to
acknow edge Addendum No. 2 was a minor irregularity because there was no
econom ¢ advantage to Al l state which was not enjoyed by the other bidders, and
no adverse inpact to the University.

22. FSU could elect to waive minor irregularities. Being four mnutes
| at e when the bidding had not been cl osed and none of the other bids opened is a
mnor irregularity, as was failing to acknow edge Addendum No. 2. FSU wai ved
these irregularities. An agency has great discretion in this regard, and one
attacki ng the deci sion nust show that the decision was arbitrary and capri ci ous.
See Liberty County v. Baxter's Asphalt & Concrete, Inc., 421 So.2d 50 (Fla.
1982) and Florida Departnment of Transportation v. J.WC Co., 396 So.2d 778
(Fla. 1st DCA 1981). Although it is an article of faith anong contractors that
being late is fatal, this is no longer the lawin all cases in Florida.

23. The Petitioner had the burden to show that FSU s wai ver of these
irregularities was arbitrary and capricious. Petitioner failed to neet this
di fficult burden.

RECOMVENDATI ON

Based upon the consideration of the facts found and the concl usi ons of |aw
reached, it is,

RECOMMENDED:

That the Petitioner's Petition be dismssed, and the bid be awarded to
Al |l state Construction, Inc.

DONE and ENTERED this 30th day of October, 1992, in Tall ahassee, Florida.

STEPHEN F. DEAN, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 30th day of October, 1992.



APPENDI X CASE NO. 92-5465BI D

Florida State University and Allstate Construction, Inc. submtted proposed
findi ngs which were read and considered. The follow ng states which findings
wer e adopted and which were rejected and why:

Florida State University's Proposed Findings:

Para 1-4 Adopt ed.
Para 5-7 Not necessary/irrel evant.
Para 8 Adopt ed.
Para 9-11 Not necessary/irrel evant.
Para 12-24 Adopt ed.
Para 25 Not necessary/irrel evant.

Al l state Construction's Proposed Fi ndings:

Para 1,2 Adopt ed.

Para 3 Not necessary/irrel evant.
Para 4-8 Adopt ed.
Para 9 Not necessary/irrel evant.

Para 10-15 Adopt ed.

COPI ES FURNI SHED:

Wendel | Par ker

M ke Harrel

Harrell Roofing, Inc.
P. 0. Box 20421

Tal | ahassee, FL 32316

Sonj a Mat hews

Florida State University
540 W Jefferson Street

Tal | ahassee, FL 32306-4038

Davi sson F. Dunl ap, Jr.
3375-A Capital Circle, NE
Tal | ahassee, FL 32308

Jeff MIler
Route 16, Box 1307
Tal | ahassee, FL 32310

Dale W Lick, President
Florida State University
211 Westcott Building

Tal | ahassee, FL 32306-1037

Cerold B. Jaski, General Counsel
Florida State University

540 West Jefferson Street

Tal | ahassee, FL 32306



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



